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1. Key terms 

By ‘at risk’ I mean (drawing on a proposal from the ALRC) that the person 
‘has care and support needs’ and is ‘unable to protect themselves … 
because of their care and support needs’.

By ‘at home’ I mean the person is not residing in a residential aged care 
facility, hospital or any other institution-like setting which has its own 
safeguarding mechanisms (although many safeguards mentioned today may 
still apply).

By ‘adult safeguarding’ I mean mechanisms by which concerns about the 
well-being of an adult can be investigated and remedial action undertaken.



1. Key terms 

We must be mindful of the ‘dignity of risk’ and be wary of unduly enabling 
personal circumstances and traits to enable unwanted interventions.

Key autonomy/protection considerations: What does the person want? When 
should their consent to an intrusion into their life be required? When should it 
not?  



The service environment is crucial

♦ A preliminary point to note is that a key variable in the workings of 
any adult safeguarding system is the availability and reach of social 
services. 

♦ Social services provision – especially in aged care and disability 
services – is changing rapidly along market-based ‘consumer 
choice’ grounds. 

♦ This means:
• More in-home care
• Choice challenges for people with cognitive disability. Who 

supports people in making choices? When do and should 
others (formally or informally) make choices for them?

• We see ‘thin’ markets and market failure at times, where 
services simply don’t exist, and where service providers 
choose not to provide services (e.g. when a person has 
complex needs).



2. Current and emerging safeguards: States and Territories 

♦ Emergency services (police & ambulance) 

♦ Guardianship and administration (financial management)

♦ State and territory-specific mechanisms. For instance, in Victoria:

• Mental Health Complaints Commissioner

• Health Complaints Commissioner

• Community Visitors (query their role in a fully rolled-out NDIS)

• Disability Services Commissioner (complaints-based)

• Senior Practitioner (restrictive practices)

• Other protections contained in a range of legislative provisions, 
including in the Disability Act, Guardianship and Administration Act, 
Mental Health Act, Supported Residential Services (Private 
Proprietors) Act, Charter of Human Rights and Responsibilities Act



2. Current and emerging safeguards: Commonwealth

The NDIS Quality and Safeguards Commission’s roles include oversight 
concerning ‘reportable incidents that occur … in connection with the provision 
of supports or services by registered NDIS providers’. 

Reportable incidents include ‘abuse or neglect of a person with disability’. 

Operational now in NSW and SA; other jurisdictions (except WA) from July 
2019. 

NDIS Act 2013 (Cth), section 73Z.



2. Current and emerging safeguards: Commonwealth 

♦ Aged Care Assessment Service has a crucial role to play in 
assessing eligibility for aged-care services. 

♦ New Aged Care Quality and Safety Commission since 
January 2019.



3. Is there an ‘investigation gap’? 

Who is contacted when an adult is considered to be at risk but there 
is no pressing medical emergency or obvious criminality?

Margaret* has schizophrenia and lives at home with her spouse. She 
has bruises on her arms, and when queried about these she remains 
silent. Her spouse says she received them when he was protecting 
himself from her. When asked if she wants to remain living where she 
is, Margaret says nothing. What, if anything, should happen here?

In the context of its inquiry into elder abuse, the Australian Law 
Reform Commission identified the existence of an ‘investigation gap’ 
when it came to possible responses to situations of abuse or neglect. 
ALRC, Elder Abuse Discussion Paper, 2016, p. 61. 



3. Is there an ‘investigation gap’? 

This corresponds with numerous findings on this topic:

♦ Victorian Law Reform Commission, Guardianship Final Report, 2012, p. 447 
and recs. 328-9

♦ Chesterman, ‘Responding to violence, abuse, exploitation and neglect’, 2013 
Churchill Fellowship report, pp. 72-4, 80-82 and rec. 2

♦ Inquiry into Elder Abuse in New South Wales, General Purpose Standing 
Committee No. 2, NSW Parliament, final report, 2016, rec. 11 

♦ NSW Ombudsman, Abuse and neglect of vulnerable adults in NSW – the 
need for action, November 2018, pp. 1, 3-4

♦ NSW Law Reform Commission, Review of the Guardianship Act 1987, Report 
145, 2018, Rec. 13.1 

♦ Tasmanian Law Reform Institute, Review of the Guardianship and 
Administration Act 1995 (Tas), Final Report No. 26, December 2018, Rec 
16.3. 



3. Is there an ‘investigation gap’?

In Victoria the Public Advocate has the power: 

♦ to investigate matters referred by VCAT and 

♦ to ‘investigate any complaint or allegation that a person is under 
inappropriate guardianship or is being exploited or abused or in need 
of guardianship’ (Guardianship and Administration Act 1986 (Vic), s. 16(1)(d) 
& (h)).

♦ Note these powers are continued in the Guardianship and Administration Bill 
2018 cl. 16(1)(g) & (j).

‘While these provisions are expressed broadly, they are limited in their 
application to circumstances where a guardianship or administration order 
might be appropriate. Further, the Public Advocate does not have a 
comprehensive range of powers to carry out these functions.’ Victorian Law 
Reform Commission, Guardianship Final Report, 2012, p. 447. 



3. Is there an ‘investigation gap’?

In Queensland the Public Guardian has power: 

♦ to investigate ‘complaints and allegations about actions by’ attorneys, 
guardians, administrators, and people ‘acting or purporting to act under a 
power of attorney, advance health directive’ or relevant tribunal order.

♦ to ‘investigate any complaint or allegation that an adult [“with impaired 
capacity for a matter”] … is being or has been neglected, exploited or 
abused’ (Public Guardian Act 2014 (Qld), sections 12, 17 and 19).

The Australian Banking Association has called ‘for the ability for customer-facing 
bank staff to report suspected financial abuse to a central authority and suggests the 
Queensland Office of the Public Guardian as a model for consideration’. 
Sydney Morning Herald, 8 June 2018. 



4. The ALRC proposals

New investigatory powers

Rec. 14–1 ‘Adult safeguarding laws should be enacted in each state and territory. 
These laws should give adult safeguarding agencies the role of safeguarding and 
supporting “at-risk adults”’.

Par. 1.48 ‘Existing public advocates and public guardians … may be appropriate for 
this broader safeguarding function … However, some states or territories may prefer 
to give this role to another existing body or to create a new statutory body.’

Rec. 14–6 ‘Adult safeguarding laws should provide adult safeguarding agencies with 
necessary coercive information-gathering powers …’

Australian Law Reform Commission, Elder abuse – A National Legal Response. Final report, 2017, 
pp.  25, 377, 386, 407.



4. The ALRC proposals

Criteria for intervention

Rec. 14–3 ‘Adult safeguarding laws should define “at-risk adults” to mean 
people aged 18 years and over who: 

a. have care and support needs;
b. are being abused or neglected, or are at risk of abuse or neglect; 

and
c. are unable to protect themselves … because of their care and 

support needs.’

Australian Law Reform Commission, Elder abuse – A National Legal Response. Final 
report, 2017, p.  387.



4. The ALRC proposals

Autonomy versus protection 

‘Although consent should always be sought, it should not be required in serious 
cases of physical abuse, sexual abuse or neglect ... Consent should also not be 
necessary where safeguarding agencies cannot contact the at-risk adult, despite 
extensive efforts to do so, or where an adult lacks the decision-making ability to give 
this consent.’

Australian Law Reform Commission, Elder abuse – A National Legal Response. Final report, 
2017, p. 376.



5. State and Territory reform developments

Victorian Law Reform Commission recommended the Public Advocate have 
the power to investigate – following a complaint or on her own motion – the 
possible ‘abuse, neglect or exploitation of people with impaired decision-making 
ability due to a disability’. Victorian Law Reform Commission, Guardianship Final Report, 2012, 
recs 328-9, p. 456.

Tasmanian Law Reform Institute made very similar recommendations concerning the 
powers of the Public Guardian. Tasmanian Law Reform Institute, Review of the Guardianship and 
Administration Act 1995 (Tas), Final Report No. 26, December 2018, rec. 16.3.



5. State and Territory reform developments

NSW Law Reform Commission
‘We see the NSW Public Advocate as having a wide scope for investigation … 
Importantly, we recommend allowing the Public Advocate to act in response to a 
complaint or on its own motion’. NSW Law Reform Commission, Review of the 
Guardianship Act 1987, Report 145, 2018, pars 13.36-37.

NSW Ombudsman
♦ Examined 206 allegations of ‘abuse and neglect’ (August 2015 to October 2018).

♦ Recommended ‘the establishment of an independent statutory body to investigate
… the suspected abuse and neglect of vulnerable adults in NSW’ as per the 
NSWLRC report. NSW Ombudsman, Abuse and neglect of vulnerable adults in NSW – the 
need for action, November 2018, pp. 1, 4.

NSW to appoint an Ageing and Disability Commissioner from July 2019.
‘He or she will have the resources and the ability to go into premises to actually ensure that 
if there are complaints – or if the commissioner themselves wants to start a formal 
investigation – they’ll have those powers.’ ‘NSW government introduces ageing and disability commissioner 
to “stamp out” abuse’, ABC news, 15 December 2018 (quoting Premier Gladys Berejiklian).



5. State and Territory reform developments

South Australia: New Adult Safeguarding Unit (part of Office for Ageing 
Well) can ‘investigate reports relating to the suspected abuse of vulnerable 
adults’. Office for the Ageing (Adult Safeguarding) Amendment Act 2018 (SA), section 
6.

The Unit for the first three years only operates in relation to people 65+, 
Indigenous people 50+ (and others as gazetted). Office for the Ageing (Adult 
Safeguarding) Amendment Act 2018 (SA), schedule 1.

A ‘vulnerable adult’ is ‘an adult person who, by reason of age, ill health, disability, 
social isolation, dependence on others or other disadvantage, is vulnerable to abuse.’ 
Office for the Ageing (Adult Safeguarding) Amendment Act 2018 (SA), section 5. 

The Unit can investigate without the person’s consent where:
♦ there is ‘immediate risk’ to the person’s ‘life or physical safety’, 
♦ there is an allegation concerning ‘a serious criminal offence’, 
♦ the person has ‘impaired decision-making capacity’ concerning the ability to 

consent to the investigation, or 
♦ the person can’t be contacted. Office for the Ageing (Adult Safeguarding) 

Amendment Act 2018 (SA), section 6. 



6. Is there an optimal model?

♦ There is significant variability among existing State and 
Territory adult safeguarding laws and practices

♦ There is also considerable variability in State and Territory 
‘service cultures’ even when we are dealing with national 
schemes (aged care) and schemes that are on their way to 
becoming national (disability services).

♦ As a result there is probably no optimal adult safeguarding 
model that can be replicated throughout Australia. 

♦ However, core principles need to guide reform.



6. Is there an optimal model?

1. The target ‘at-risk adult population’ needs to be defined carefully so as to 
ensure an appropriate nexus exists between a person’s right to make their 
own decisions and society’s protective responsibilities.  

2. A functionally independent agency must be empowered to investigate, both 
on its own motion and following a complaint or notification, any situation of 
concern involving an at-risk adult.

3. An assessment power, which enables experts to see and speak with the 
person in question, is fundamental.

4. The person’s wishes must be a key consideration in any investigation. 

5. Consistent with the principle of the ‘dignity of risk’, where the person in 
question has the capacity to do so, he or she must be able to refuse to have 
their situation investigated by, or be assisted by, the agency. 



6. Is there an optimal model?

6. A ‘supportive intervention’ approach by the agency that enables it to link in 
support services (e.g. aged care, disability, mental health, family violence 
support services) will be central to its effectiveness. 

7. The agency will need to be able to make appropriate usage of existing 
safeguarding mechanisms (e.g. referrals to police, disability and mental 
health services; usage of intervention orders; applications for guardianship; 
referrals to health, aged-care, mental health and disability complaints 
authorities).

8. The agency’s coercive investigative powers must be commensurate with the 
risk faced by the person in question (e.g. there must be a reasonable 
suspicion that an at-risk adult is suffering  ‘significant harm’ or something 
comparable before forcible entry powers are exercised).

9. The use by the agency of its coercive investigative powers (e.g. where a 
request to see the person, or information about them, is refused) should 
require a warrant and be subject to monitoring and review (preferably by a 
tribunal).

10. Information sharing laws need to enable relevant agencies to communicate 
necessary information.



Thank you 
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